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Esta te  
Pla nning 
Modern 
Conside ra tions
Inte g rating  LGBTQ+ and  
Assiste d  Re p rod uctive  
Te chnolog y (ART) Issue s 
into  Estate  Planning

Presenter Notes
Presentation Notes
Hello everyone and thank you so much for your time to listen to this presentation regarding estate planning.  In this presentation I’m going to go over the basics of estate planning and then I’m going to go over some very interesting modern considerations given recent supreme of court opinions and the roll-out of project 2025.



SJ Cha pma n
+ Presid ent, Bie lski Chap man Ltd .
+ Licensed  in IL and  NY
+ JD ‘12 Northweste rn
+ Memb er of the  LGBTQ community
+ Author, UNLO CKING THE WEALTH 

POTENTIAL: A Guid e  for LGBTQ+ 
Estate  Planning

+ Found e r, Fe rtility+ Concie rg e
+ Author, Ind ep end ent Ad ministration Treatise  

on Lexis Nexis



Your Esta te

Presenter Notes
Presentation Notes
Before I delve into estate planning I first want everyone here to understand what an estate is. So we’re going to do an exercise together. I want you all to close your eyes and remember back to the first bank account you ever opened. What did you deposit in it? Was it a check from a grandparent for a birthday was it your first paycheck? And can you remember what you wanted to do with that money? Did you want to save it? What were you saving for? Do you remember what you bought with it?

Picture that bank account growing.  What did you spend it on?  A place to live?  A car?  Travels?  A wedding?  Saving for retirement?

Okay now open your eyes.  If this chat function works, and you want to share anything from your memory with the group feel free to drop it in the chat I think it’s always a fun exercise to hear how people earn their 1st dollar.  

That bank account was very likely your first estate asset.  And making the decision about how to spend – or not spend it – was the first part of your estate plan.  Estate planning answers the questions what do you want to do with your money during life, and how do you want it to be dealt with after death.



Often cited  Purposes of Esta te  Pla nning
+ Prote ct at risk b e ne ficiarie s and  minor child re n
+ Gifting  of asse ts
+ Planning  for illne ss/incap acitation
+ Asse t p ro te ction
+ Avoid ance  of p rob ate
+ Minimization of taxe s
+ Paying  me d ical and  long -te rm care  b ills
+ O the r d e sire s (i.e . charitab le , sp e cial ne e d s, b usine ss 

succe ssion, e tc.)

Presenter Notes
Presentation Notes
So on to the basics of estate planning.  When I get a call in for someone who’s looking for a state planning it’s usually because They have someone in their family who would inherit who Needs extra protection over their inheritance like a minor child, a family member with a disability, a family member with substance abuse or gambling problems. I also get calls from folks who are surprised to learn that between their house and their life insurance, their estate in Illinois is approaching the $4 million dollar mark above which they will get unfavorable tax treatment without an estate plan even though it’s far less than the current $15,000,000 federal exclusion amount.

I also get calls from folks wishing to help their aging parents preserve what they have spent a life saving against looming medical expenses after a diagnosis like Dementia, Alzheimer’s or Parkinson’s.



No Esta te  Pla nning: Pa rents of 
minors

50% (imme d iate ly acce ssib le )

50% (no t acce ssib le  until 18 y/o)

Presenter Notes
Presentation Notes
The most common reasons people come to me for estate planning is because they have minor children.

Without an estate plan, if one spouse dies, the other spouse will inherit 50% of the deceased’s estate, and the minor children will inherit the other half, locking it up until the children are 18 at which point they get to decide how to spend the money, not the surviving spouse.



Ba sic Esta te  Pla nning Documents
+ Will
+ Re vocab le  Trust

Presenter Notes
Presentation Notes

So what even is an estate plan? The two main documents in an estate plan are a will and a trust. 

The most common misconception that I hear for my clients is that a will is a sufficient estate plan. The only thing a well does is change who inherits property after death. It does not keep your estate state out of probate. It does not protect any beneficiaries inheritance in any way.

If you have a child who inherits your wealth, and that child gets divorced, half of your inheritance walks out the door with the divorcing spouse.  A trust will prevent outcomes like these.



Ma in Document: the  Trust
+ Distrib ution

To the  rig ht p eop le

At the  rig ht time  (not nece ssarily all at once )

Keep ing  the  wrong  p eop le  out

+ Manag e me nt
For you if you are  d isab led

Afte r you are  g one , for b ene ficiarie s who need  he lp

Presenter Notes
Presentation Notes
A trust on the other hand is the heart of an estate plan. A trust makes sure that your estate goes to the right people at the right time and keeps the wrong people out.

Keeping in mind that a will is only in effect once you die, a trust is an incredibly useful tool to have in place because it is effective during your life in case you are disabled or can’t manage your own property for any reason.



+ Pre se rvation
Avoid  p rob ate
+ Prob ate  req uired  if you have  ove r $150,000 in asse ts o r real e state  (IL)
+ De lay
+ Privacy
+ Cost
+ Claims

+ If unmarrie d , p ro te ct ag ainst claims of live -in p artne r 
(and  the ir b e ne ficiarie s)

+ If marrie d  re d uce  or e liminate  e state  taxe s
+ Asse t p ro te ction for your b e ne ficiarie s

Presenter Notes
Presentation Notes
A trust also avoids a probate estate, unlike a will which must be probated through court, which means your estate is public and subject to creditor claims.  I’ll go ahead and debunk another myth here which is that when you die Your family pays your debts. That is not correct. When you die, the only party to pay your debts is your probate estate.

Finally, trust can Be used to take advantage of a doubling in the estate tax exemption in states that do not have portability.



+ Small-Estate Affidavit Thresholds
50 states + DC — dollar amount (or test) that qualifies an estate to skip full probate

+ Alabama $37,075

+ Alaska $50,000

+ Arizona $200,000

+ Arkansas $100,000

+ California $208,850

+ Colorado $86,000

+ Connecticut $40,000

+ Delaware $30,000

+ District of Columbia $80,000

+ Florida $75,000

+ Georgia Structural test

+ Hawaii $100,000

+ Idaho $100,000

+ Illinois $150,000

+ Indiana $100,000

+ Iowa $50,000

+ Kansas $75,000

+ Kentucky $30,000

+ Louisiana $125,000

+ Maine $51,100

+ Maryland $50,000

+ Massachusetts $25,000

+ Michigan $51,000

+ Minnesota $75,000

+ Mississippi $75,000

+ Missouri $40,000

+ Montana $100,000

+ Nebraska $100,000

+ Nevada $25,000

+ New Hampshire Structural test

+ New Jersey $20,000

+ New Mexico $50,000

+ New York $50,000

+ North Carolina $20,000

+ North Dakota $100,000

+ Ohio $35,000

+ Oklahoma $50,000

+ Oregon $75,000

+ Pennsylvania $50,000

+ Rhode Island $15,000

+ South Carolina $25,000

+ South Dakota $100,000

+ Tennessee $50,000

+ Texas $75,000

+ Utah $100,000

+ Vermont $45,000

+ Virginia $75,000

+ Washington $100,000

+ West Virginia $50,000

+ Wisconsin $50,000

+ Wyoming $400,000

Source: SmallEstateMap.us — statute-cited reference, last verified 2026-05-04. Figures change frequently; confirm current amount before relying on it.

Presenter Notes
Presentation Notes
Just for reference since I only focus on IL and NY in my practice, here are the small estate thresholds in all 50 states.



+ Reduce or Eliminate Estate Taxes
No spousal portability — a credit shelter / bypass trust preserves the first spouse's exemption

+ Connecticut $15,000,000  → $30,000,000

+ Illinois $4,000,000  → $8,000,000

+ Maine $7,160,000  → $14,320,000

+ Massachusetts $2,000,000  → $4,000,000

+ Minnesota $3,000,000  → $6,000,000

+ New York $7,350,000  → $14,700,000

+ Oregon $1,000,000  → $2,000,000

+ Rhode Island $1,838,056  → $3,676,112

+ Vermont $5,000,000  → $10,000,000

+ Washington $3,076,000  → $6,152,000

+ Washington, DC* $4,988,400  → $9,976,800

* DC is not a state but taxes estates on the same non-portable basis.  Hawaii and Maryland also tax estates but DO allow portability, so this trust-
doubling strategy isn't needed there.

Presenter Notes
Presentation Notes
And here is a list of states in which trusts can be used to double the estate tax exemption.



Trusts: a  reca p
+ A trust is a writte n se t o f instructions to  some one  you 

trust (your Truste e ) on how to  manag e  your p rop e rty.
+ O nce  a clie nt sig ns a trust, the y re -title  p rop e rty into  the  

name  of the  trust, making  it sub je ct to  that sp e cific se t o f 
instructions

+ A clie nt can have  more  than one  trust, fo r examp le , a 
clie nt can have  a Re vocab le  Trust fo r ce rtain p rop e rty and  
an Irre vocab le  trust fo r o the r p rop e rty

Presenter Notes
Presentation Notes
So we’ve gone over the two basics Documents of an estate plan, but I want to describe a trust in a little more detail.

A trust is a handbook it’s a set of instructions From you to your trustee about how to manage your property. You are the trustee, so of course you’re going to follow your own instructions And those instructions in the trust say do whatever you want with the money while you’re alive.  The instructions become much more restrictive when you die. I’ve had people write into their trusts that their children can only get their inheritance to pay for college if they go to certain schools, or if they take a gap year to travel.

Once you sign your trust you retitled assets so that they are subject to the trust. It is important to note as I will show you in the following example that if you never retitle your assets into trust those assets will still be subject to the probate court proceedings that I discussed before



Trusts: a  reca p
+ A trust is a writte n se t o f instructions to  some one  you 

trust (your Truste e ) on how to  manag e  your p rop e rty.
+ O nce  a clie nt sig ns a trust, the y re -title  p rop e rty into  the  

name  of the  trust, making  it sub je ct to  that sp e cific se t o f 
instructions

+ A clie nt can have  more  than one  trust, fo r examp le , a 
clie nt can have  a Re vocab le  Trust fo r ce rtain p rop e rty and  
an Irre vocab le  trust fo r o the r p rop e rty

Presenter Notes
Presentation Notes
So we’ve gone over the two basics Documents of an estate plan, but I want to describe a trust in a little more detail.

A trust is a handbook it’s a set of instructions From you to your trustee about how to manage your property. You are the trustee, so of course you’re going to follow your own instructions And those instructions in the trust say do whatever you want with the money while you’re alive.  The instructions become much more restrictive when you die. I’ve had people write into their trusts that their children can only get their inheritance to pay for college if they go to certain schools, or if they take a gap year to travel.

Once you sign your trust you retitled assets so that they are subject to the trust. It is important to note as I will show you in the following example that if you never retitle your assets into trust those assets will still be subject to the probate court proceedings that I discussed before



Ex a mple

Emp ty Trust

O n d eath, a family me mb e r must op e n a p rob ate  court case , 
liq uid ate  the  house , and  d istrib ute  the  p roce e d s among  family 
me mb e rs accord ing  to  the  state ’s laws 

Presenter Notes
Presentation Notes
So here is an example where someone creates a trust but doesn’t put any property into it.  Think back to the slide where I had a married couple with minor children. Instance, the surviving spouse would open a probate estate, and put 50 per cent of the deceased spouse’s property into the names of their minor children.  

This is a terrible outcome not only because the spouse should inherit that money but also because the children are going to get to decide what to do with the money at 18.  What would you have decided to do with it?  I know how badly I had always wanted a horse by the time I was 18, and I probably would have used it on a horse instead of college.



Effe ctive  Trust

O n d eath, the  Truste e  will fo llow the  d e ce d e nt’s instructions on 
how to  d istrib ute  the  house  as sp e cifie d  in the  trust.

Prop e rty stays in trust for 
the  sp ouse  or b e ne ficiarie s

Presenter Notes
Presentation Notes
On the other hand, when you fund your property into your trust, your trustee has to follow your instructions on how to transfer the property.  Usually this involves giving the surviving spouse unfettered access to the trust property until death, at which point the funds are inherited by children who get to make periodic withdrawals for specified purposes like weddings or school.  The funds are always available to use for the children’s health education maintenance and support, and anything left in the trust is usually given to the child outright when they turn 35.




Often overlooked documents

+ Powe r of Atto rne y – Prop e rty
+ Powe r of Atto rne y – Health
+ Living  Will
+ HIPAA Re lease

Presenter Notes
Presentation Notes
OK so I want to go over some often overlooked documents in the estate plan that are especially important given today’s political climate. Those documents are powers of attorney and a living will



LGBT (*Anything other tha n non-
questioning, cis gendered  he te rosex ua l)

+ The  numb e r o f LGBT fo lks is tre nd ing  up ward s
+ 9% of ad ults id e ntify as LGBT
+ 23% of Ge n Z id e ntify as LGBT

Presenter Notes
Presentation Notes
https://news.gallup.com/poll/389792/lgbt-identification-ticks-up.aspx

So So statistics showed that the number of folks who are questioning or identifying as Queer is increasing.

Project 



Wha t do Trix ie  a nd  
Ka tya  ha ve  to  sa y 

Presenter Notes
Presentation Notes
I don’t know if any of you know famous drag queens Trixie and Katya but here’s a clip of them talking about facing death as a gay man.

https://www.youtube.com/shorts/G5MUJNyTVvY





Presenter Notes
Presentation Notes
This slide captures one of the clearest demographic shifts in recent American life: the rise in LGBTQ+ self-identification.
On the left, you can see the trend line from Gallup. Back in 2012, about 3% percent of U.S. adults identified as LGBTQ. By 2025, that figure has reached 9% it has essentially tripled over the last decade or so, and the climb has been steady rather than a sudden jump.
But the more revealing story is on the right, when we break it down by age. 1 in 4 people who will be starting a family and buying homes in the next decade are going to come into your office needing an estate plan that is tailored to meet their LGBTQ specific concerns.
So the overall rise you see on the left is being driven overwhelmingly by younger generations. This is a generational pattern, not an even shift across the whole population, and it is important to consider when we think about the estate planning market, messaging, and design of our practices.



Estate Planning Concerns Specific to LGBTQ+ Folks

+ Discrimination. Project 2025 called for stripping “SOGI,” DEI, gender, abortion, and 
reproductive-rights language from federal rules, contracts, regulations, and legislation.
What's actually happened since Jan. 2025: agencies acted fast — roughly 360 federal data 
collections have dropped sexual-orientation / gender-identity questions and HHS rescinded its 
gender-affirming-care guidance. A June 2026 federal court order has since blocked key parts of 
this rollback; the administration has appealed.

+ Marriage Concerns. Dobbs v. Jackson Women's Health Organization (2022), 
overturned Roe v. Wade (1973), ending the nearly 50-year constitutional right to 
abortion.
Same-sex marriage has only been federally protected since 2015. Dobbs raises the concern 
that this signals a broader trend toward federalism and that 14th Amendment protections, 
including same-sex marriage, may be next to erode.

Presenter Notes
Presentation Notes
For LGBTQ+ folks, estate planning isn't just about protecting wealth — it's protection against real legal uncertainty. 

Project 2025 called for stripping Sexual Orientation and Gender Identity (“SOGI), DEI, and reproductive-rights language from federal rules and legislation, and agencies have already acted on much of it: roughly 360 federal data collections have dropped sexual-orientation and gender-identity questions since January 2025 

We're also seeing federally protected rights shift back to the states. The Supreme Court overturned Roe v. Wade in 2022, and same-sex marriage has only been federally protected since 2015 — raising real questions about whether it could see the same treatment.




Hea lthca re  Discrimina tion Concerns
+ According to Human Rights Watch, LGBT patients report a multitude 

of experiences with discrimination, including being denied fertility 
treatment, counseling, routine screening, and even pediatric care for 
their children.

+ 15% of LGBT patients postpone or avoid medical treatment due to 
fear of discrimination. 

+ The transgender population, in particular, suffers from even more 
pervasive discrimination.  3 in 10 postpone or avoid medical 
treatment due to discrimination, and 1 in 3 report the need to teach 
providers about their sexual identity in order to receive adequate 
care.

Presenter Notes
Presentation Notes
https://ihpl.llu.edu/blog/transgender-discrimination-healthcare

Estate planning is especially important for the trans population to have decision makers in place who will advocate for gender affirming care.  



Gua rdia nship  
Concerns

+ “by the point at which you 
are no longer able to make 
… decisions and you begin 
forgetting things, what if I 
forget I’m trans? If they are 
dressing me differently in 
this place because of my 
body, then am I gonna know 
the difference? And who's 
gonna advocate for me?”

Mitch, 55, Seattle, WA, 2016

Presenter Notes
Presentation Notes
Mitch, 55, Seattle, WA, 2016
�https://www.tosurviveonthisshore.com/interviews 

This is a great excerpt from a collection of interviews with gender nonconforming adults that illustrates the fear of an aging population in an age where Alzheimer’s and dementia is all around us.



Solutions Esta te  Pla nning offe rs 
+ Healthcare  Powe rs of Attorne y ap p ointing  truste d  ag e nts to  

ad vocate  for ind ivid uals includ ing  g e nd e r-affirming  treatme nt
+ Ensuring  Powe r of Attorne y nominate s a g uard ian if the  

p rincip al ne e d s one .
+ Trusts to  d e vise  p rop e rty to  same -sex sp ouse s and  the ir 

familie s to  p re se rve  marital rig hts and  inhe ritance  e ve n if the  
rig ht to  marry vanishe s

Presenter Notes
Presentation Notes
All in all, beyond the basics, it’s more important than ever that people get their estate plan done given the uncertainties of where we are headed in light of Project 2025.



ART (Assisted  Reproductive  
Technology)
+ Eg g  Fre e zing
+ Ge ne tic Mate rial is Prop e rty (fo r now?)

Presenter Notes
Presentation Notes
Another very interesting modern consideration I want to discuss is Assisted Reproductive Technology, in particular freezing of genetic material and whether that material is considered property.



Egg Freezing Boomed During 
Pa ndemic
+ Zoom ap p ointme nts mad e  consultations easy
+ It was hard e r to  me e t p e op le
+ Comp anie s are  p rovid ing  e g g -fre e zing  as a p e rk

Presenter Notes
Presentation Notes
https://www.nbcnews.com/business/business-news/egg-freezing-has-boomed-during-pandemic-women-opt-wait-out-n1264211
https://www.bbc.com/worklife/article/20220816-the-sharp-rise-in-egg-freezing

So we are in the golden age of cryopreservation of genetic material, thanks much in part to the pandemic.  



Insta gra m Ads for Freezing  Eggs

Presenter Notes
Presentation Notes
https://www.theguardian.com/us-news/2020/sep/30/egg-freezing-self-care-pregnancy-fertility#:~:text=The%20usage%20rate%20for%20frozen,those%20eggs%20will%20get%20used

https://www.theatlantic.com/health/archive/2019/03/egg-freezing-instagram/584053/

Here are some example ads that if we are being honest with the state of the internet you very well may see now that you’ve attended this presentation.  Look how much fun these girls are having freezing their eggs!



ART is increasing legally…Fertility Mandates Are Spreading
25 states + D.C. now require some fertility coverage but the limits vary widely

State What the Mandate Covers

Massachusetts Health insurance must cover up to 6 egg retrievals… the country’s oldest mandate (1987)

Illinois All group plans w/ pregnancy benefits must cover 4 retrievals (6 if live birth)

California Large-group plans must cover 3 IVF cycles; explicitly includes LGBTQ+ & single patients

New York Health Insurance must cover 3 IVF cycles

New Jersey Insurance must cover up to 4 IVF attempts; unlimited IUI

Connecticut Insurance must cover 2 IVF cycles

! The catch: state mandates don't reach self-funded (ERISA) employer plans — and roughly 67% of workers with employer 
coverage nationally are on self-funded plans. “My state mandates it” and “My plan covers it” are two different questions.

Source: RESOLVE: The National Infertility Association (state coverage map); MAP Equality Maps — Fertility Healthcare Coverage; KFF Employer Health Benefits Survey 2025; state 
statutes.

Presenter Notes
Presentation Notes
So that's the cultural picture — egg freezing marketed like a lifestyle brand, Instagram ads with women popping champagne over their retrieval numbers. But behind the marketing, the law has actually been racing to keep up with this boom, and it's worth knowing where it stands.
Twenty-five states plus D.C. now require some form of fertility coverage — that's more than double what existed a decade ago. The pace of new laws since the pandemic-era surge in egg freezing has picked up noticeably.

Illinois just expanded its mandate this year to cover every group plan, not just larger employers. California joined the stronger tier in 2026 and went out of its way to write same-sex couples and single people into the definition of who qualifies — something a lot of older laws left ambiguous. 

New York, New Jersey, and Connecticut cap things at a handful of cycles or attempts, so the generosity really does depend on your zip code.





Sza fra nski v. Dunston : Who is entitled  to  
de te rmine  the  d isposition of pre -embryos?

+  Jacob  Szafranski g oe s on a b reak from his g irlfrie nd  and  
g e ts tog e the r with Karla Dunston

+ Karla had  b e e n d iag nose d  with lymp homa which would  
like ly re nd e r he r infe rtile

+ Karla aske d  Jacob  to  create d  p re -e mb ryos so  that she  
would  b e  ab le  to  have  a child  with he r own DNA p ost-
treatme nt 

Presenter Notes
Presentation Notes
So let me take you on a journey with Illinois’s most famous case about pre embryos That confirms that an Illinois pre embryos are property, and also tells us Who gets to decide what happens to those pre embryos in the absence of an estate plan

I also want to note that I love this opinion because reading through the dicta I thought “this MUST have been written by a woman” and checked the author.  Sure enough this was written by the late Laura Liu, an appellate judge that died in 2016 when she is was in her 40s.  Anyway I think you will be able to tell that she is a woman and a mother from her opinion.

Okay so back to the story so Jacob and his girlfriend Ashley go on a break and he gets together with Carla sadly before they got together Carla had been diagnosed with lymphoma which her doctors told her might make her infertile so she asked Jacob to create some pre embryos with her so that she could have a child with her own dna post treatment




+ Jacob  ag re e s o rally and  p rovid e s sp e rm to  fe rtilize  
Karla’s e g g s.

+ Jacob  and  Karla sig n an Informe d  Conse nt with 
Northwe ste rn.

+ Se ve ral p re -e mb ryos are  fo rme d  and  sto re d  at 
Northwe ste rn.

+ Jacob  d ump s Karla via text me ssag e .
+ Jacob  trie s to  g e t b ack tog e the r with his ex b ut whe n she  

find s out he  has create d  p re -e mb ryos with Karla, she  
b alks

Presenter Notes
Presentation Notes
Jacob orally agrees and they make preambryos together through northwestern.  Now the fact that they did this through northwestern will come up again but for now all you need to know is that they signed an informed consent and stored the pre embryos at Northwestern.

Woman Womp Jacob dumps Carla. The Justice went out of her way to state that he dumped her over text message

And when Jacob tries to get back together with Ashley she finds out that he’s created pre embryos with Carla And gives him an ultimatum



+ Ashle y to ld  Jacob  to  te ll Karla that if he  wante d  a 
re lationship  with Ashle y, he  would  have  to  te ll Karla no t 
to  use  the  p re -e mb ryos.

+ Ashle y te stifie d  that that was whe n “Jacob  realize d  that 
[ne ithe r Ashle y] nor any woman would  want to  b e  with 
some b od y who had  e mb ryos with some one  e lse ”

+ Jacob  sue d  Karla to  e njo in he r from using  the  p re -
e mb ryos.

Presenter Notes
Presentation Notes
She tells him if you want a relationship with me you have got to tell Carla not to use those free embryos

She testifies on oath stating that no woman would want to be with someone who has embryos with some one else

So Jacob bites and he sues Carla to enjoin her from using the pre embryos



The  Informed Consent

+ Northwe ste rn ad vise d  the  p artie s to  se e k le g al counse l 
to  d raw up  an ag re e me nt that it would  honor, re g ard ing  
the  use  o f the  p re -e mb ryos

Presenter Notes
Presentation Notes
Now let’s go back to that Northwestern informed consent for a minute

Even though it advised the parties to seek legal counsel to draw up an agreement regarding the future use of the pre embryos that it would honor, Jason and Carla had not done so



+ “Be cause  of the  p ossib ility o f you and /or your p artne r’s 
se p aration, d ivorce , d eath o r me ntal incap acitation, it is 
imp ortant, if you choose  to  cryop re se rve  your e mb ryos, 
fo r you to  d e cid e  what should  b e  d one  with any of your 
cryop re se rve d  e mb ryos that re main in the  lab oratory in 
such an e ve ntuality.”

+ “Emb ryos are  und e rstood  to  b e  your p rop e rty, with rig hts 
o f survivorship .  No  use  can b e  mad e  of the se  e mb ryos 
without the  conse nt o f b o th p artne rs (if ap p licab le )”

+ “In the  e ve nt b o th p artne rs d ie  o r are  le g ally 
incap acitate d … the  e mb ryos shall b e come  the  so le  and  
exclusive  p rop e rty o f NMFF”

Presenter Notes
Presentation Notes
The informed consent contemplated future disputes regarding the embryos and explained that in northwestern view, embryos are understood to be your property with rights of survivorship.

The informed consent said that northwestern would not do anything with the embryos without the consent of both partners.  So you can see how this led to a stalemate where they couldn’t destroy the embryos because they didn’t have carlos consent, but they couldn’t implant them because they didn’t have Jacob’s consent.

Finally Northwestern goes on to state that if both partners die the embryos sha....rthwestern medical faculty foundation.  Now I’m going to tell you as an estate planner this is not how a state planning works Property is passed down from one person to another through a will or even better as we’ve learned from this presentation in a trust.  . You cannot create a contract to dispose of your property after death. 

As an estate planner, I would not rely on clinic consent forms alone to function as a testamentary disposition; the safer practice is to coordinate the clinic documents with a will/trust and a separate reproductive-material directive




Ana lysis: Who is entitled  to  de te rmine  
the  d isposition of pre -embryos?

+ Afte r g o ing  up  and  d own and  b ack up  throug h the  
courts, the  ap p e llate  court state d  that Illino is use s a 
contract ap p roach to  d e te rmine  what hap p e ns to  
cryop re se rve d  p re -e mb ryos.

+ If the re  is no  contract, courts should  re so lve  the  issue  b y 
we ig hing  the  p artie s’ re lative  inte re sts.

Presenter Notes
Presentation Notes
OK so now we go back to the court I’m sure you’re all on the edge of your seats to find out Who gets to have the final say about embryos.

The Illinois Supreme Court said that if there is a contract that shows the party’s agreement about what to do with the embryos and the event of a dispute then that will govern.

And while Jacob had given his oral consent to use the embryos there were no terms about what would happen in the event of a disputs or whether that consent was revokable

So the court turned to a weighing of the party’s interests to decide who gets to have the final say with regard to whether the embryos can be used or not



Holding : Who is entitled  to  de te rmine  
the  d isposition of pre -embryos?
+ Contract Te st: Jacob  e nte re d  into  an oral contract for Karla to  

use  the  e mb ryos p ost-treatme nt whe n he  ag re e d  to  p rovid e  
his sp e rm.

+ We ig ht of Inte re sts: “Karla’s d e sire  to  have  a b io log ical child , 
in the  face  of the  imp ossib ility of having  one  without using  
the  e mb ryos, outwe ig hs Jacob ’s p rivacy conce rns, which are  
now moot, and  his sp e culative  conce rn that he  mig ht no t find  
love ”

Presenter Notes
Presentation Notes
In weighing the interest the court found that Carla’s desire to have a biological child in, and his speculative concerns that he might not find love the face of the impossibility of having one without easing the embryos outweighed Jacob’s speculative concerns that he might not find lov.



Dicta

+ O ur op inion in Szafranski I e mp hasize d  the  imp ortance  
of honoring  ad vance  ag re e me nts b e twe e n IVF 
p articip ants. Ce ntral to  our ho ld ing  in that case  was the  
id ea that ad vance  ag re e me nts allow p artie s to  se ttle  the ir 
rig hts and  ob lig ations b e fore  an issue  ove r rig hts o r 
ob lig ations arise ” (e mp hasis in o rig inal)

Presenter Notes
Presentation Notes
And the court had some great dicta about Agreements over frozen material. And while this can be applied to contracts between parties, it should certainly be applied to estate planning.

I recently had a case where someone came to me because her aunt had passed away and left her her aunts frozen eggs through a trust. The niece needed me to enforce the trust, because the fertility clinic was stating that the informed consent governed, rather than the trust.  So these are cases that are going to be coming up more and more in our practice.



ART Implica tions for Esta te  Pla nning: 
Posthumous children
+ ART allows for the  p ossib ility that an e mb ryo  can b e  mad e  and  a 

p e rson b orn from the  e mb ryo  afte r the  d eath of its g e ne tic p are nts.
+ In IL inte stacy, a p osthumous child  conce ive d  within 36 months 

afte r the  d e ce d e nt's d eath inhe rits if:
+ Born of the  d e ce d e nt's g ame te s (e mb ryo  may forme d  b e fore  o r afte r d eath)
+ De ce d e nt g ave  writte n conse nt, while  alive , to  b e  a p are nt o f a child  b orn this way 
+ Estate 's ad ministrato r re ce ive s no tice  o f conse nt within 6 mos. o f d eath ce rtificate

+ Und e r IL te stacy, a p osthumously conce ive d  child  is p re sume d  
exclud e d  unle ss the  d ocume nt sp e cifically says o the rwise . Ge ne ric 
lang uag e  like  "child re n" or "d e sce nd ants" isn't e noug h.

Presenter Notes
Presentation Notes
755 ILCS 5/2-3
Furthermore, assisted reproductive technology now makes it possible for an embryo to be formed — and a child born — years after the death of its genetic parent. 
For example, Illinois law does allow that child to inherit, but only if four boxes are checked: genetic link, birth within 36 months, written consent from the decedent while alive, and timely written notice to the estate. Miss any one of those, and the child inherits nothing under intestacy.
And here's the part that matters most for the people in this room: that's just the default rule for someone who dies without a will. 

If you're drafting a will or trust, the law does the opposite — it presumes a posthumously conceived child is excluded unless your document specifically says otherwise. Just writing "children" or "descendants" doesn't cover it. If a client wants to include — or exclude — a child conceived after their death, it has to be spelled out.



ART Implica tions for Esta te  Pla nning: 
Inherita nce  of Gene tic Ma te ria l
+ Estate  Planning  most commonly b ring s to  mind  

d istrib ution of p rop e rty: home s, cars, je we lry
+ Ge ne tic Mate rial is consid e re d  p rop e rty in Illino is
+ Who owns the  p rop e rty d uring  life  is sub je ct to  a 

contract te st, and  if the re  is no  contract, to  a we ig hing  of 
inte re sts.

+ Who owns the  p rop e rty at d eath is unknown te rrito ry.

Presenter Notes
Presentation Notes
So just to review while we usually think of homes cars or jewelry when we think of property we now have to also think of genetic material when we are considering what our property is and who gets it after death.



When Are Frozen Embryos “Children”?
LePage v. Center for Reproductive Medicine, P.C. (Ala. 2024)

+ Alabama: In December 2020, a hospital patient wandered through an unsecured door into a 
fertility clinic's cryogenic nursery and removed several stored embryos. The subzero 
temperature freeze-burned the patient's hand, causing them to drop and destroy the embryos. 

+ What the court held – The Alabama Supreme Court (7–2) ruled that Alabama's Wrongful 
Death of a Minor Act applies to “unborn children” regardless of location, including frozen 
embryos outside the uterus. The families could sue the clinic and hospital for wrongful death, 
not just ordinary negligence.

!
The aftermath: IVF clinics in Alabama paused services within days. About three weeks later, the legislature passed a law shielding 
IVF providers from civil and criminal liability for embryo loss. But that law left the court's underlying holding untouched: frozen 
embryos are still “children” under Alabama's wrongful death statute.

Source: LePage v. Center for Reproductive Medicine, P.C., No. SC-2022-0579 (Ala. Feb. 16, 2024); Alabama Wrongful Death of a Minor Act, Ala. Code § 6-5-391.

Presenter Notes
Presentation Notes
In February 2024, the Alabama Supreme Court ruled that a frozen embryo is a "child" under Alabama's Wrongful Death of a Minor Act, a statute dating back to 1872. The case arose when a hospital patient unrelated to any of the families accidentally destroyed several embryos after wandering into a clinic's cryogenic storage nursery, and the court held that the location of an unborn child — inside the womb or sitting in a tank — makes no legal difference under the statute. Clinics scrambled, and the legislature quickly passed a law shielding IVF providers from liability, but that law didn't touch the underlying holding. In Alabama today, a frozen embryo is legally a child.



Trends: Anti-a bortion view s on 
embryos
+ “The  ke y p oint in this whole  d e b ate  is that a human e mb ryo is 

a human p e rson and  has all the  b io log y, all the  DNA, all the  
chromosome s a human p e rson has.  The  sex is d e cid e d  at the  
sing le  se ll.  As a human p e rson and  as a human b e ing , it 
d e se rve s re sp e ct, and  to  use  the m for exp e rime nts – to  
d e lib e rate ly and  d ire ctly kill a human e mb ryo for whate ve r 
reason – it’s immoral, it’s ille g al.” – Bob  Be st, forme r lead e r of 
Culture  of Life  Found ation, C-SPAN inte rvie w

Presenter Notes
Presentation Notes
And if you remember the debate over whether we should be using stem cells for research in the early 2000s, that was really a major feeder into many abortion views today.  

Here’s an interview that Bob Best, the former leader of the Culture of Life Foundation, gave to Cspan regarding the use of stem cells, but it absolutely still applies to many people’s views on abortion today.

Lawmakers are beginning to agree with this opinion.  People are actively sending their frozen eggs and embryos to Boulder CO from states like Alabama which recently ruled that parents could sue an IVF clinic for wrongful death if the clinic discarded embryos.



Property or Person? The Line Keeps Moving
A cryopreserved embryo doesn't fit neatly into either category… and which one it gets depends on which body of law is asked

PROPERTY PERSON
Contract law Inheritance law Personhood law

1 Closest to “property” – In disputes between the people who created them, courts largely treat embryos like a divisible asset, 
enforcing the couple's advance agreement over disposition, and only balancing interests if no agreement exists.

2 A conditional, in-between status – Inheritance law treats a stored embryo as a property but converts it into an heir with legal 
rights if strict conditions are met: written consent, timely notice, birth within a set window. (e.g., Illinois's 755 ILCS 5/2-3).

3 Full “person”, no conditions attached – Wrongful-death and fetal-personhood reasoning in some states erases the line 
entirely.  An embryo is a legal person from the moment of fertilization, regardless of location, intent, or what any contract says 
(e.g., Alabama's LePage v. Center for Reproductive Medicine).

!
The takeaway: the same embryo can be property, a conditional almost-person, or a full legal person depending only on the 
state, not on anything that changed about the embryo itself. That instability is exactly why every estate plan involving stored 
genetic material needs explicit instructions, not reliance on default law to sort it out.



Questions to Ask Clients Now
Add these to intake for any client who may have stored genetic material — don't wait for them to bring it up

✓ “Do you have frozen eggs, sperm, embryos, or other stored genetic material?”

✓ “Have you signed documents in connection with storing genetic material or IVF?”

✓
“If you have or plan on storing genetic material, what are your wishes for the use, destruction, donation, or 
inheritance of the material?”

✓ “Do you consent to posthumous reproduction?”

Get the answers on paper — before default law decides for your client instead.



Tha nk you!

SJ Chap man
Partne r, Bie lski Chap man, Ltd . 
123 N. Wacke r Suite  2300
Chicag o  IL 60606
chap man@b c-lawye rs.com
312-583-9430
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And that’s all I’ve got!
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